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Compliance Corner: Is Your “Butt” Really Covered? 

By James T. Stodd, SPHR 
 
Many believe that we are entering an era where legal action against employers is likely to 
escalate rather significantly.  Why? 
 

1. We have both a Democratic White House and Congress, and Democrats along with their 
constituencies have a history of promoting “employee rights” (which is good), but 
sometimes over and above the interests of employers (not so good).  In fact, we should 
take note of the fact that one of President Obama’s first official acts was the signing of 
new civil rights (employment law) legislation, 

 
2. Secondly, our Democratic leaders owe and support organized labor. And as we all know, 

organized labor promotes “demand” for its services by uncovering and exposing poor 
practices, less than favorable practices, and sometimes even relatively minor errors on 
the part of employers as reasons for why employees need a union, and 

 
3. With our struggling economy, lots of people suffering economic pain will figure out that 

one way through that pain may be to file legal actions against their current or former 
employer! 

 
So, the pragmatics of good risk management suggest that employers need to “button down” and 
make sure they are doing things “correctly” with respect to any and all federal and state 
regulatory requirements.  Those that don’t could be fair game! 
 
If you are in agreement, or at least don’t disagree with what I have said, let’s talk a little 
further… 
 
How many of you are familiar with the EEOC’s Uniform Guidelines on Employee Selection 
Procedures (i.e., “Uniform Guidelines”)?  That’s what I thought…not many!!! 
 
Well, if you are already familiar with these guidelines, this will be a refresher.  If you aren’t then 
you need to be!  Why?  Because the Uniform Guidelines (and the principles upon which they 
are based) have been and will continue to be a source of numerous large and expensive “class 
action” lawsuits against employers. And my expectation, for the reasons noted above, is that 
they are likely to become an even greater source of costly exposure for those that are either 
unaware, or are just not willing to pay much attention to their requirements! 
 
Why are many of us “unaware”…after all, these guidelines date back to 1978?  Well, first of all 
these regulations are rather complicated, and the complicated is often ignored. In addition, for 
many years these guidelines have been dismissed by many, including some of the more 
enlightened of the HR profession, as a complicated set of rules applicable only to large 
employers or those employers that make significant use of “psychological tests” in their hiring 
procedures (i.e., they apply only to the use of psychological tests).  Both the assumptions that 
they apply only to large employers and/or they pertain merely to use of “psychological tests” are 
grossly incorrect!  
 
The simple truth is that the EEOC’s Uniform Guidelines on Employee Selection Procedures are 
significant to almost all employers regardless of size, complexity or the nature and manner of 
their hiring practices.  Moreover, the range of employment practices covered by these 
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guidelines extends well beyond “psychological tests” to include much of what each of us do 
everyday in our management of human resources.  Therefore, to be “unaware” means to be 
“noncompliant”…and to be “noncompliant” means subjecting your business to tremendous risk! 
Let me explain… 
 
First of all, the Uniform Guidelines on Employee Selection Procedures apply to all employers 
covered by Title VII of the federal Civil Rights Act of 1964.  That includes all employers with 15 
or more employees (See Section 1607.2 (D).  Secondly, and contrary to some common opinion, 
these guidelines do not apply simply to “hiring” decisions.  Rather, they apply to any 
“employment decision” including (but are not limited to) hiring, promotion, demotion, 
membership, referral, retention, selection for training and licensing/certification (See Section 1607.2 

(B).  

 
Again, many believe that these guidelines only apply to the use of “psychological tests” in 
employment.  While it is true that they do apply to the use of psychological tests and are based 
upon the professional standards applicable to such tests, in reality they apply to any “selection 
procedure” that may be used to make any of the “employment decisions” noted above.  
Accordingly, these selection procedures may also include a full range of assessment techniques 
ranging from traditional paper and pencil tests (aka “psychological tests”), performance tests, 
training programs, probationary (introductory) periods, physical exams, educational and work 
experience requirements, scored and un-scored application forms, and extend through to 
include the informal or casual interviews that many of us may conduct as part of our screening 
and selection procedures(See Section 1607.16 (Q).  So the range of employment practices and 
procedures covered by these guidelines is actually quite extensive! 
 
Unlike the other sets of guidelines established by the EEOC that pertain to specific incidents of 
discrimination where people are “treated differently” because of race, gender or other 
characteristic (i.e., “disparate treatment”), these guidelines are concerned with “disparate effect” 
or the potential for employment procedures, many of which appear neutral and/or unbiased on 
the surface, to result in employment decisions that significantly favor one or more racial groups 
(or genders) over another.  The issue of “disparate effect” can apply whether or not the 
employer’s decisions are favorable toward a given group of candidates/employees (like greater 
odds of being “hired” for a job) or unfavorable (like greater odds of being selected for layoff).  
Should the odds of being “selected” for any racial group or gender be significantly higher/low 
than that of other groups, a condition of “adverse impact” is said to exist. 
 
These guidelines also mandate that covered employers (which includes most employers with 
15 or more employees) conduct at least an annual review of its employment practices as well as 
establish very strict methods and procedures for determining whether or not “adverse impact” 
exists as a result of an employer’s selection procedures.  Moreover, these guidelines and the 
methods/procedures prescribed by the guidelines have played very well with the courts. 
 
Finally, the Uniform Guidelines also establish that if an employment practice results in 
disproportional outcomes/treatment based upon race or gender (aka “adverse impact”), the 
employer is responsible for either a) eliminating the practices contributing to the “adverse 
impact” or b) demonstrate business necessity (or business benefit) by “validating” the practice 
in accordance with a rather complicated set of standards and requirements. Failure to do either 
of the above could well result in an employer being found to have engaged in “class-based” 
discrimination (See Section 1607.4) whether discrimination was intended or not!  
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Well, this all sounds good and complicated, but the pragmatists amongst you are probably 
asking “How will the EEOC even know if we are in compliance or not?”  That’s a good question, 
which the EEOC pondered themselves in drafting the guidelines.  What they came up with is 
simple…employers are responsible for keeping all the data and records necessary for the 
EEOC to judge whether or not “adverse impact” exists within your employment practices.  That’s 
why you are responsible for conducting the annual review of your existing employment 
practices. Yes…you are indeed required to collect, maintain and provide to them the information 
that they would use to “nail you” if you are not in compliance!  Moreover, the EEOC has 
established that “where a user has not maintained data on adverse impact as required…the 
federal enforcement agencies may draw an inference of adverse impact in the selection 
process from failure of the user (employer) to maintain such data”.  Ouch! (See Section 1607.4 (D) 

 
OK, so by now I’ve either “gotten your attention” or completely “put you to sleep”. My guess is 
that if you’ve made it this far in this relatively tedious and technical article, then I have your 
attention.  And that would be a good thing…it might save you considerable angst and cost in the 
long run! 
 
If you need help determining whether or not your company is in compliance with these Uniform 
Guideline, please give us a call.  
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